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1.
All information contained in the recipient record is considered confidential including, but not 
limited to:


a.
Information acquired in diagnostic interviews or examinations,


b.
Results and interpretations of tests ordered by a mental health



professional or given by a facility,


c.
Entries and progress notes by mental health professionals and



support personnel.

2.
Privileged Communication means that communication referred to in Section 330.1750 of P.A. 
258 (Mental Health Code).

3.
Holder of the Record means the Newaygo County Mental Health Center staff and its contractual 
agents.

4.
A summary of section 748 of the Mental Health Code shall be made a part of each recipient file. 


(See attached summary [form 110301] – section 748.)

5.
A record shall be kept of disclosures and shall include all of the following information:


a.
The information released.


b.
To whom the information is released.

c.
The purpose claimed by the person for requesting the information and a statement disclosing how the disclosed information is germane to the purpose.

d.
The subsection of section 748 of the Mental Health Code, or other state law, under which a disclosure was made.

e.
A statement that the receiver of disclosed information was informed that further disclosure shall be consistent with the authorized purpose for which the information was released.

6.
When requested, confidential information shall be disclosed only under one or more of the following circumstances:

a. Upon written consent of the recipient, recipient’s guardian with authority to consent, parent with legal custody of a minor recipient, court approved personal representative or executor of the estate of a deceased recipient.

(Per Attorney General Opinion 7092, October 16, 2001, Section 10 of the Child Custody Act of 1970 does not require disclosure of a minor’s mental health services records to the child’s non-custodial parent without the consent of the custodial parent required by section 748(6) of the Mental Health Code.)

b.
Order or subpoena of a court or legislature for non-privileged information.

c.
To a prosecutor as necessary for the prosecutor to participate in a proceeding governed by the Mental Health Code.

d.
To the recipient's attorney with consent of the recipient, the recipient’s guardian with authority to consent, or the parent with legal and physical custody of a minor recipient 

e.
To the Auditor General.

f.
When necessary to comply with another provision of law including, but not limited to, Child Protection Laws and Adult Abuse Laws (see abuse/neglect policy 9.RR.115) and Duty to Warn (see duty to warn policy 9.RR.116).

g.
To the Department of Community Health when necessary in order for the Department to discharge a responsibility placed upon it by law.

h.
To a surviving spouse, or if none, closest relative of the recipient in order to apply for and receive benefits, but only if spouse or closest relative has been designated as the personal representative or has a court order.

i.
To providers of mental or other health services or public agency when there is a compelling need for disclosure based upon a
substantial probability of harm to the recipient or other persons.

j.
As necessary for the purpose of outside research, evaluation, accreditation, or statistical compilation, provided that the person who is the subject of the information can be identified from the disclosed information only when such identification is essential in order to achieve the purpose for which the information is sought or when preventing such identification would clearly be impractical, but in no event when the subject of the information is likely to be harmed by such identification.  Original documents or copies of information disclosed will be located in the recipient record with a notation in the file as to what was disclosed pursuant to the guidelines contained in this policy and the Mental Health Code.

7.
Information shall be provided to private physicians or psychologists appointed by the court or 
retained to testify in civil, criminal, or administrative proceedings as follows:



They shall be notified before their review when the record contains privileged



communication which cannot be disclosed in court, 
unless disclosure is 



permitted because of an express waiver of privilege or by law which permits



or requires disclosure.

8.
A prosecutor may be given non-privileged information or privileged information which may be 
disclosed if it contains information relating to names of witnesses to acts which support the 
criteria for involuntary admission, information relevant to alternatives to admission to a 


hospital or facility, and other information designated in policies of 
the governing body.

9.
The holder of the record may disclose information that enables a recipient to apply for or receive 
benefits without the consent of the recipient or legally authorized representative only if the 
benefits shall accrue to the   provider or shall be subject to collection for liability for mental

health services.

PROCEDURES

1.
Release of Information forms must be completed prior to releasing, requesting, or exchanging recipient information.  The forms grant permission to either this agency, or another agency, organization, or individual to release personal, confidential and/or privileged recipient information for a time period not to exceed one year (Release of Information Authorization F9101.7).

2.
All release of information forms received by the agency will be forwarded to the Records staff 

for processing.

3.
Records staff will provide initial review of the release to assist the clinical staff in determination 

of validity of the release. Records staff will also verify whether or not the consumer for whom

 the information is requested on is a Medicaid recipient, through an MDCH approved vendor.

4.
If release appears valid, the Records staff will copy the requested information and review the documents for names other than the consumers. Any names found are to be deleted.

5.         Each page of the document being released will then be stamped with the “For Restricted Use Only” stamp. The cover letter (F9101.6) will be completed with the dates of the documents being released, and applicable box(es) checked.

6.
If release does not appear valid, the Records staff will then mail an agency release to the requesting party with the cover letter (F9101.6) indicating that the release received does not meet the Agency standards.

7.
The Records staff will forward the packet with the cover letter (F9101.6) to the Clinician for a final review and approval. If the request comes from Social Security (Traverse City, Lansing, Detroit, or Kalamazoo offices), only the completed cover sheet will be forwarded to the Clinician for approval.

8.
The Clinician will review the packet sign the cover letter signifying approval and return the packet to the Records staff for mailing.

9.
The Records staff will file the original in the recipient record; and a copy of the release will be 
placed in a binder until the expiration of the release at which time the copy will be forwarded to 
the clinician as a tickler that a new release is needed.  All originals must be kept by this agency.  
If an original is required by another agency, two original release forms must be completed. 

10.
For other than mental health service providers, when releasing information, NCMH will respond 
only to specific information needed.   If the request is for release of the entire record, the agency 
policy will be to send the initial assessment, most current annual assessment, physician progress

            notes, and discharge summary, unless otherwise determined by the clinician or unless a court 

            order for an entire record is received.


Release to mental health service providers - when NCMH is authorized to release information 
for clinical purposes by the recipient, parent or guardian if applicable, a copy of the entire


clinical record will be released to the provider of mental health services.  Documents generated 
and obtained from other service providers will not be released.

11.
Staff will not disclose information on the basis of a consent form which on face value fails to meet minimum standards, i.e. over one year since the recipient's signature, recipient’s signature not an original, not witnessed, words or phrases obviously altered, etc.  

12.
When requesting information, a cover letter politely requesting the information normally 
accompanies the release form.  A copy of the letter will be placed in the recipient record.

NOTE - MEDICAID ENROLLEES – In accordance with Federal Regulations,  in order to maintain quality health care, CMH is required by law to share necessary information with health plans, programs and providers that deliver health care to Medicaid beneficiaries in order to manage and coordinate health care benefits.  This information may include, when applicable, information relative to HIV, ARC, AIDS, and other communicable diseases.     (Adult Benefit Waiver is NOT considered Medicaid.)

(For alcohol and other drug programs we are required to comply with the federal confidentiality law 42CFR Part 2. – release authorizations are required for sharing alcohol and substance abuse information.)

13.
Coordination of Care – Primary Care Physicians – if the consumer refuses to sign a release to share information with the primary care physician, or there is no current signed release of information authorization in the file, or if the consumer reports he/she doesn’t have a primary care physician; the 

clinical records staff will verify Medicaid status prior to releasing information to the primary care physician.

Cost of copying a record
1. During the course of treatment, the consumer will receive a copy of their person-centered plan and other documents as requested, up to 15 copies, at no charge.

2. Consumer or guardians requesting other documents from their record will be charged $.10 per page after the first 15 pages.

3. Organizations other than the consumer or guardian requesting copies of a clinical record will be charged $5.00 for the first 5 pages, and $.25 for each additional page.

REVOCATION OF RELEASE

1.
Should a recipient, parent or guardian as applicable, wish to revoke an authorization for release of information, the Revocation of Release of Information (F9101.5). Following completion of the form, the records clerk will attach the revocation form to the previously signed authorization for Release of Information located in the recipient record.  The administrative copy of the release located in the records department will be destroyed.  At no time will a completed original release of information form be removed from the recipient record and destroyed upon request for revocation.


Exception – Medicaid Enrollees do not have the option to revoke releases signed for sharing necessary information to manage and coordinate health care benefits with health plans, programs and providers that deliver health care to the Medicaid beneficiaries.  CMH is required by law to 


share necessary information for this purpose.

RECIPIENT ACCESS TO RECORD 

1.
For case record entries made after March 28, 1996, information made confidential by Sec. 748 of the Mental Health Code shall be disclosed to a competent adult recipient upon the recipient’s request, if the recipient does not have a guardian and has not been adjudicated legally incompetent.  Release is done as expeditiously as possible, but in no event later than the earlier of 30 days after receipt  of the request or prior to release from treatment. This includes all information contained in the consumer’s clinical record regardless of origin.

2.
Recipient requests (parent or guardian as applicable) to access, or receive copies of, clinical record information will be required in writing via completion of a release of information form authorizing access and/or release of the information to the recipient (parent or guardian).  
When releasing information to the recipient, all procedures are followed as is noted for releasing information to other agencies and individuals.

3.
The holder of the record shall not decline to disclose information to the recipient or others if a recipient or other empowered representative has consented except as noted below (see Delay or Denial of Recipient Access to Record).

4.
Other than to the recipient, guardian, or authorized parent of a minor recipient, information contained in the clinical record of an individual which was obtained from another 
health care provider will not be released. 

DELAY OR DENIAL OF RECIPIENT ACCESS TO RECORD
1.
Request for access to or release of information may be denied, without review rights of the individual, if the request is regarding:


a.
psychotherapy notes which are not located in the clinical record;


b.
an inmate (if providing services under the direction of a correctional institution) when



release of such information would jeopardize the health, safety, security, custody, or



rehabilitation of the individual or other inmates, or the safety of any officer, employee, 



or other person at the correctional institution or responsible for transporting of the 
inmate;


c.
information obtained as part of a research project when the recipient has agreed to the 



denial of access while participating in the research that includes treatment;



d.
information that was obtained from someone other than a health care provider under



a promise of confidentiality and the access requested would be reasonably likely to reveal



the source of the information;


e.
information that is subject to the Clinical Laboratory Improvement Amendments of 1988, 
74 U.S.C. 263a, to the extent the provision of access to the individual would be 



prohibited by law; or exempt from the Clinical Laboratory Improvement Amendments of



1988, pursuant to 42 CFR 493.39(a)(2); and


f.
records, data, and knowledge collected for or by individuals or committees assigned a 


peer review function, including the review function under section 143a(1) of the Mental 


Health Code which are used only for the purpose of peer review.  These are not public 




records and are not subject to recipient access/authorization for release or court 



subpoena.

2.
Request for access to or release of information may be denied, with review rights of the individual, if the request is denied based on the determination of possible detriment/harm to the recipient or others.

3
If a request for access to or release of information, in whole or in part, is denied based on possible detriment/harm to recipient or others (only applies to recipient being a minor or adult recipient with a court appointed guardian or because the information requested existed before March 28, 1996), the agency/provider will provide timely, written denial to the individual in plain language containing the following:


a.
basis for denial;


b.
statement of the individual’s right for a review of the denial by the Director of the 
provider or designee who didn’t participate in the original denial; and


c.
description of how the individual may file a complaint with the agency Recipient Rights



Office.

4.
If a request for access to or release of information is delayed/denied based due to the recipient being a minor or adult recipient with a court appointed guardian or because the information requested existed before March 28, 1996, the Director of the provider or designee shall review the request and make a determination, within three (3)   business days if the record is on-site or ten (10) business days if the record is off-site whether the disclosure would be detrimental to the recipient or others.

5..
The agency, to the extent possible, will give the individual, or guardian/parent as applicable,


access to any other protected health information requested after excluding the information as to


which the agency has ground to deny access.

6.
Disclosure of confidential information may not be delayed/denied pursuant to the 
following:

a.
Order or subpoena of a court or legislature for non-privileged information.  (Please note:  Subpoenas received from an attorney must be acknowledged; however, without written consent or court order signed by a judge, confidential/privileged information may not be released.)

b.
Request of a prosecutor as necessary for participation in a proceeding governed by the Mental Health Code.

c.
Request of a recipient's or minor recipient's attorney with the consent of the recipient or minor recipient (despite request for delay by a legally empowered guardian or parent of the minor).

d.
Request of the Auditor General.

Subpoena - The Chief Executive Officer (or designee) will assure the following:
The validity of the subpoena will be checked to ensure that it includes the following elements:

(1)
A properly identified consumer name;

(2)
The signature of the attorney or court representative (this signature may be
rubber stamped, typed or printed); 

(3)
The title of the court in which the matter is pending;
(4)
The date of the subpoena; 

(5)
The title of action in which the person is expected to testify;

(6)
A file number assigned by the court; and

(7)
The subpoena must be served at least two days prior to the trial or deposition.

The following items must accompany the subpoena:

(1)
A properly executed consent which includes the name of the person to whom disclosure is to be made, signed by the consumer or guardian; or parent/legal representative of a consumer less than 18 years of age or 12 years of age in substance abuse cases; and a witness signature - OR - a properly executed court order.

(2)
The purpose of the information being requested by subpoena;

(3)
The specific information requested (i.e., substance abuse records must be specifically requested);

If the subpoena for records is not specific or the request is for the release of the entire record, the agency shall contact the submitting party for clarification.

All information in a consumer file is released with a valid subpoena, accompanied by the above noted required documents, except for the following:

(1)
Documents from other medical/mental health professionals and hospitals (both private and state hospitals) stamped confidential;

(2)
Materials/information deemed detrimental to the consumer by the responsible mental health provider prior to March 28, 1996. If the responsible mental health provider believes that the record contains information (prior to this date) that would be damaging to the consumer, this determination shall be reviewed by the case manager and supervisor. Using these same procedures, the responsible mental health provider shall determine whether all or part of the information being requested may be released or whether a summary of the information is more appropriate; 

(3)
Materials deleted (based on items (1) and (2) above) shall be listed in the cover letter as missing documents and the reason(s) given for deleting this information;
(4) 
If a subpoena is received that does not meet the criteria noted above, including not being accompanied by a valid consent or court order, the records clerk will notify the submitting party of any deficiencies noted.

If a subpoena to appear in court is received without being accompanied by a valid consent or court order as noted above, staff will comply and appear in court.  If asked to testify, staff will report to the judge that the information requested is confidential and privileged and without a court order or valid consent from the consumer/parent/guardian (as applicable), staff may not share the information.   If the judge orders staff (from the bench) to testify, staff will comply with the order at that time.

Court Order - The Chief Executive Officer (or designee) will assure the following:
The validity of the court order shall be checked to ensure that it includes the following elements: 


(1)
A properly identified consumer name;


(2)
The signature of the judge (this signature may be rubber stamped,


typed or printed);


(3)
The title of the court in which the matter is pending;


(4)
The title of action in which the person is expected to testify; and


(5)
The file number assigned by the court.  

All information in a consumer file shall be released with a valid court order except documents from other medical/mental health professionals and hospitals (both private and state hospitals) stamped confidential.

Materials/information requested by the court order that are deemed detrimental to the consumer as determined by the responsible mental health provider, shall be sent; however, the court shall be made aware of the damaging content in a cover letter accompanying the information. 

Materials deleted shall be listed in the cover letter as missing documents and the reason(s) given for deleting said information.

Search Warrants/Investigations/Other Legal Action
Per Mental Health Code stipulations, confidential information shall be disclosed if necessary to comply with another provision of law (MHC 330.1748)

If an employee, volunteer, or contracted agent of the Newaygo County Mental Health Center is approached by legal authorities who:


(a)
present a search warrant; and/or 


(b)
are conducting an investigation regarding NCMH business/services; and/or


(c)
regarding any other legal action relative to NCMH business/services,
the employee, volunteer, or contracted agent of the Newaygo County Mental Health Center will refer the individual(s) immediately to the Chief Executive Officer or designee.

The Chief Executive Officer (or designee) will determine the validity of allowing access

by the legal authorities in accordance with other provisions of law and/or in accordance with consultation with legal counsel if deemed necessary.   
As directed by the Chief Executive Officer (or designee), employees, volunteers or contracted agents of the Newaygo County Mental Health Center will cooperate with legal authorities relative to search warrants, investigations and/or legal action regarding NCMH business/services.
Media Requests for Information
Agency employees, independent contractors, and their employees or volunteers who receive requests from the media regarding services delivery or information about a consumer shall immediately refer the request to the CEO or designee.

The CEO or designee shall:

Obtain written consent from the consumer before disclosing any information, even if the consumer is not to be identified in the media; and

Take other action as necessary to protect the confidentiality of the consumer from 
public scrutiny.

RECIPIENT REQUEST FOR CLINICAL RECORD AMENDMENT
1.
A recipient, guardian, or parent of a minor recipient, after having gained access to the treatment 
records, may challenge the accuracy, completeness, timeliness, or relevance of factual 


information in the recipient’s record.  The recipient or other empowered representative will be 


allowed to insert into the record a statement correcting or amending the information at issue, and 


the statement will become a part of the clinical record.  The recipient will be referred to the 


original source to amend documents contained in the record which were obtained from another 


health care provider.

PROTECTION AND ADVOCACY

1.
If required by federal law, a representative of Michigan Protection and Advocacy Services will 
be allowed access to records of all of the following:

a.
a recipient when the recipient or other empowered representative has consented to the access.

b.
a recipient, including a recipient who has died or whose whereabouts are unknown, if all the following apply:

(1)
because of a mental or physical condition, the recipient is unable to consent to the access;

(2)
the recipient does not have a guardian or other legal
representative, or the recipient’s guardian is the State;

(3)
Michigan Protection and Advocacy has received a complaint on behalf of the recipient or has probable cause to believe based on monitoring or other evidence that the recipient has been subject to abuse or neglect.

c.
a recipient who has a guardian or other legal representative
if all of the following apply:

(1)
a complaint has been received by Protection and Advocacy or there is probable cause to believe the health and safety of the recipient is in serious and immediate jeopardy;

(2)
upon receipt of the name and address of the recipient’s legal representative, Michigan Protection and Advocacy has contacted the representative and offered assistance in resolving the situation;

(3) the representative has failed or refused to act on behalf of the recipient.

FAMILY INDEPENDENCE AGENCY/CHILD PROTECTIVE SERVICES

1. As required by law, a DHS/CPS worker investigating abuse and/or neglect of a child will be 

allowed access to pertinent information from a person’s clinical record for the purposes of conducting the child abuse and/or neglect investigation.

2. Upon receiving a written request for information from the DHS/CPS worker who is conducting

the investigation, the mental health professional shall review all mental health records and information in the mental health professional’s possession to determine if there are mental health records or information that is pertinent to the investigation.

3. Within 14 days after receipt of the request made by DHS/CPS, the mental health professional 

shall release only those pertinent mental health records and information to the caseworker or administrator directly involved in the child abuse and/or neglect investigation.

ELECTRONIC MEDIA/FAX

1.
If the support coordinator has made the determination that clinical record information needs to be faxed based on an emergency, only the most critical documents will be sent which may vary dependent upon the situation.  When releasing information via facsimile (FAX), all procedures relative to protecting the recipient confidentiality will be followed as with materials that is sent by mail.  Any recipient related information received by FAX will be disseminated on a daily basis by the administrative assistant, or designee, to the clinician.

2.
Release of information that are faxed from outside agencies, organizations, or professionals 


shall only be accepted in emergency situations; a request shall be made for the requesting party 


to send the original completed form to the agency.

Exceptions – Due to the requirement of the NCMH med clinic to assure prompt coordination of consumer care and/or medications, the med clinic will routinely utilize facsimile (FAX) to send consumer protected health information to and/or request information from other health care agencies, including, but not limited to, primary care physician offices, laboratories, and hospitals. The protected health information sent and/or requested will be the minimum necessary to accomplish the purpose intended, and a release of information authorization will be in place, as outlined via this policy, prior to sending/requesting information. The med clinic fax cover sheet (F6103.2) will be utilized.

NCMH will send protected health information via electronic means and/or fax to the following 

to assure prompt coordination of care and/or benefits:   Social Security, DHS, and COFR

(County of Financial Responsibility).

RELEASES/SPECIALTY FORMS

1.
Release of Information –F9101.7 forms must be completed in accordance to the procedures noted above.

2.
Criminal Justice System  - F9112.1 must be completed prior to the exchange of information regarding patient attendance and progress in treatment.  The extent of information released is diagnosis, information about attendance and treatment sessions, cooperation in treatment program, prognosis, and other information as designated by patient in writing.  

3.
Supported Employment – F9101.4 forms will be completed for recipients in the Supported Employment program to allow release of information to support the recipient obtaining and maintaining employment.  

4.
Secret Service – Form #SSF-1945 forms will be completed to authorize the U.S. Secret Service to carry out its protective and law enforcement responsibilities as authorized under Section 3056, Title 18, United States Code.  When such incidents occur, contact is made with the Information System Division to determine the past and/or present location(s) of the subject individual.  The U.S. Secret Service is then referred to the director of the facility where the recipient resides or was last served.  

5.
Agency Guests – Form F9101.2- forms will be completed to provide a 


mechanism for agency guests (i.e. visitors from other programs, board members observing 


programs, licensing and accreditation agency representatives, fiscal and program auditors, public 


speakers, etc.) to acknowledge understanding of, and agreement to maintain, confidentiality.

6.
MAC Authorization to Share Information – F9101.1 form will be 


completed when the NCMH, other services agencies, and school districts of Newaygo County 
are providing services for children and their families and need to share information, coordinate 


services, and assess eligibility of benefits as part of a continuum of services which includes


treatment, payment, and/or operations. 

7.
Substance Abuse – See policy 9.RR.102 – Confidentiality/Disclosure – Substance Abuse.







